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In this second part of a three-part series, Janet
Bandera explores tax-efficient charitable giving
involving different types of assets.

Determining the most tax-efficient
method to assist charitably moti-
vated clients with diverse
portfolios requires that the profes-
sional advisor be aware of how
charitable deductions are calcu-
lated and what type of property to
transfer. In general, the easiest as-
sets to give are cash and securities,
with life insurance and unencum-
bered real estate close seconds.
Some assets your clients may wish
to contribute require extra care.
These include tangible personal
property, encumbered real estate,
closely held C corporation stock,
restricted (Rule 144) stock, stock
with a tender offer in place, sole
proprietorships, partnerships and
on-going businesses, and S corpo-
ration stock.

There are some assets that should
generally be avoided in charitable
gift planning, including property
with an existing sales agreement,
installment notes, stock options
(both qualified ISO and
nonqualified stock options), lifetime
transfers of IRAs1 and qualified plan
dollars, lifetime transfers of commer-
cial deferred annuities and lifetime
transfers of savings bonds.

This article briefly highlights the
issues in transferring differing
types of assets and includes some
twists on old favorites and a few
nontraditional ideas for giving in-
cluding donating vehicles,
e-giving, charity shopping Web
sites and affinity credit cards.

Calculating
the Charitable
Deduction
Generally, donors are entitled to
a charitable deduction in the
amount equal to the fair market
value of property contributed to a
charity. There are, however, cer-
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tain types of property in which the
deduction is limited to the lesser
of the property’s fair market value
on the date of contribution or the
donor’s adjusted cost basis. There
are four types of such property as
found in Code Sec. 170(e):
■ Tangible personal property put

to an unrelated use by the
charitable donee (regardless of
holding period)2

■ Property that if sold would
produce ordinary income3

■ Long-term capital gain prop-
erty (other than publicly traded
securities for which market
quotations are readily avail-
able)4 contributed to a private
nonoperating foundation5

■ Property not otherwise consid-
ered 170(e) property (e.g.,
long-term capital gain prop-
erty) contributed to a public
charity (as described in Code
Sec. 170(e)(1)(B)) for which
the donor makes a special
election to have treated as
170(e) property6

Tangible Personal Property

Some clients may have personal
property such as antiques or other
collectibles that are highly appre-
ciated, but do not produce
income. Because of capital gains
and estate taxes, a client loses
much to taxes whether he or she
disposes of the asset inter vivos
or at death.

Rather than selling such prop-
erty outright, the client could
contribute it to a charitable re-
mainder trust (CRT). As noted
above, the charitable deduction
for tangible personal property that
has no “related use” is based upon
the lesser of the property’s fair
market value or the donor’s cost
basis under Code Sec. 170.7

Despite the limited deduction,
there is still an advantage to con-

tributing such assets to a charitable
trust rather than an outright sale.
Because the trust is income tax
exempt, it may invest the gross
sale amount, rather than net after
tax amount after payment of capi-
tal gain. With more capital to
invest, the trust will earn a higher
return than the individual could
expect. The income paid to the
donor is taxed according to the
“four-tier system.”8

Rather than using a trust that will
substantially eliminate or limit the
donor’s right to retain or use the
property, the client could choose
to donate personal property “out-
right” but with strings attached. In
LTR 200223013,9 the IRS ruled
that a couple making a gift of art-
work to a museum, subject to a
gift and loan agreement, could
take a charitable deduction. The
gift and loan agreement allowed,
among other things, that the do-
nors could transfer fractional
interests in a given piece of art and
retain possession of it for a period
of time, each year commensurate
with their proportionate interest in
the item.10

In this case, the donors’ deduc-
tion was not limited to cost basis
because the personal property was
not going to be put to an “unre-
lated use” as it was “of a general
type normally retained by the
museum or other museums for
museum purposes.”11

One important consideration
when transferring illiquid assets is
that there is the possibility that the
property will not produce suffi-
cient income to meet the trust’s
payout requirement. Accordingly,
advisors should consider a net in-
come charitable remainder
unitrust (NICRUT), a net income
makeup charitable remainder
unitrust (NIMCRUT) or a Flip
NIMCRUT.12

Mortgaged Property
Due to the significant value of
some real estate and the uncer-
tainty of the market, both donors
and charities may wish to provide
for the transfer of property even
if it is encumbered with a mort-
gage. Unfortunately, at least two
obstacles stand in the way of an
effective transfer: the “bargain
sale” rules and the “debt-fi-
nanced income” rules. If the
proposed transfer is to a private
foundation, the “self-dealing
rules” must also be examined.
The tax consequences of such a
transfer must be viewed in light
of the following considerations.

Under the bargain sale rules,13

when mortgage property is con-
tributed to charity, the portion of
the fair market value representing
the debt is treated as a sale and
the equity portion is treated as a
donation. The adjusted cost basis
of the property must be prorated
between these portions.

Example. Donor has property
valued at $1 million, with an
adjusted cost basis of
$400,000 and subject to a
purchase money mortgage of
$300,000 placed on the prop-
erty more than 10 years ago.
There is no depreciation sub-
ject to recapture. Donor is
entitled to a charitable tax de-
duction of $700,000; however
he has long-term gain of
$180,000 due to the “relief
from indebtedness.”14

The second issue is that of
“debt-financed income,” a type of
unrelated business taxable in-
come (UBTI).15 Charities (and
charitable remainder trusts) must
pay tax on this type of income.
Thus, the rent generated from a
property subject to a mortgage
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would be taxable income in the
proportion that the debt bears to
the fair market value (if a CRT has
any UBTI, the entire trust will be
taxed as a complex trust under
Code Sec. 661 for that year16).

There are several exceptions to
the definition of “debt-financed
income.” One such exception is
that the property subject to the
mortgage be used at least 85 per-
cent in the exempt function of the
charity.17 A second exception ap-
plies to property acquired by gift.18

If the mortgage was placed on the
property more than five years prior
to the date of the gift and the do-
nor owned the property more than
five years prior to the gift, the mort-
gage will not be considered
“acquisition indebtedness” during
the 10 years after the donation.
Because the mortgage is not con-
sidered “acquisition indebtedness,”
the property is not considered
“debt-financed” and none of the
income is subject to the unrelated
business income tax during this 10-
year period. The exception does not
apply, however, if the donee as-
sumes the mortgage rather than
taking the property subject to the
mortgage or pays the donor any-
thing for his equity in the property.19

Restricted Stock

In general, a contribution of stock
to a charity is deemed made at the
time delivery is affected.20 Deliv-
ery of a gift of stock, including
restricted stock, is considered
complete when the stock has been
placed “beyond the control of the
donor” so that the donor has no
legal right to recall the gift.21

Generally, if restricted stock,
transferred to a charity, has been
held by the donor as a capital as-
set for more than one year, he is
entitled to a charitable income tax
deduction equal to the fair mar-

ket value of the stock on the date
the contribution is made.22

What Is the Fair Market Value
of Restricted Stock? Valuing re-
stricted stock is more complicated
than valuing publicly traded stock.
There is no one source that pro-
vides the answer. Generally, the
fair market value of a charitable
contribution of property other than
money is the price at which the
property would change hands be-
tween a willing buyer and a
willing seller.23 But, if a donor
makes a charitable contribution of
property at a
time when the
donor could not
reasonably have
been expected to
realize its usual
selling price, the
value of the gift is
not the usual selling price, but is
the amount for which the quan-
tity of property contributed would
have been sold by the donor at the
time of contribution.24

Rev. Rul. 59-60 sets out several
factors to be used in valuing
closely held stock for estate and
gift tax purposes including: (1) the
nature of the business of the issu-
ing corporation and the history of
the enterprise from its inception;
(2) the book value of the stock and
the financial condition of the is-
suing corporation; (3) the earning
capacity and dividend-paying ca-
pacity of the issuing corporation;
(4) sales of the stock and the size
of the block of stock to be valued;
and (5) the market price of stocks
of corporations engaged in the
same or a similar line of business,
where the stocks are actively
traded on an exchange or over-
the-counter.25

There are special rules to follow
when closely held stock is contrib-
uted to a private foundation. The

IRS in various rulings has stated
that in such a case, the stock
would be treated as “qualified
appreciated stock”26 and that a
donor is allowed to claim a full
fair market value deduction for a
contribution of restricted stock.27

Following these rulings, it seems
that a donor may be able to deduct
the full fair market value of restricted
stock to a public charity or a pri-
vate foundation, if (1) the donor and
the charity or foundation, as the
case may be, have entered into a
contractual arrangement pursuant

to which the charity or foundation
is effectively not restricted from
freely transferring the contributed
stock, despite the aggregate volume
limitation contained in Rule 144 of
the Securities Act, and (2) no other
resale restrictions apply.28

S Corporation Stock

In 1996, Congress enacted the
Small Business Job Protection Act
of 199629 and permitted a charity
(but not a charitable remainder
trust) to be an eligible shareholder
of an S corporation beginning Janu-
ary 1, 1998. As S corporation stock
is often the most valuable asset
owned by a potential donor, this
offers many opportunities. The pri-
mary tax concerns that both the
donor and the charity should be
aware of before a gift of S corpora-
tion stock is made are as follows30:
■ The donor’s tax deduction will

likely be less than the ap-
praised value of the stock.31

■ The charity will be subject to
UBTI on its portion of the S

In general, the easiest assets to give are
cash and securities, with life insurance and
unencumbered real estate close seconds.
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corporation’s accounting in-
come for every day that it
owns the S corporation stock.
If the business is profitable, the
charity will need cash to pay
the UBTI. The most likely
source will be distributions
from the S corporation.32

■ Unlike virtually every other
asset that a charity might own,
the gain from the sale of S cor-
poration stock will be subject
to UBTI.33

■ A charity that is a trust under
state law will generally pay
more UBTI on an S cor-
poration’s ordinary income than
a charity that is a corporation.
However, a charitable trust will
generally pay less UBTI on a
large long-term capital gain,
such as from the sale of S cor-
poration stock than a charitable
corporation. To the extent that
a charity consists of a combi-
nation of trusts and corporations
(for example, a community
foundation or a university with
several supporting organiza-
tions), the charity should adopt
a policy that S corporation stock
will be contributed to the type
of charitable organization that
will pay the least amount of
UBTI based on the anticipated
income that will be generated
from the S corporation stock.34

Partnerships, Sole
Proprietorships and
Ongoing Business Interests

All such business interests may be
used to fund outright gifts or, in
certain cases, life-income arrange-
ments such as charitable remainder
trusts. They can be given during
lifetime or at death. Generally, a
partnership interest qualifies for a
charitable deduction based on (but
not necessarily equal to) the differ-
ence between the donor’s share of

the fair market value of the
partnership’s assets and his share
of the partnership’s liabilities.

Gifts of any such interests in-
volve issues of valuation,
suitability of the donee as partner,
transfer restrictions, unrelated
business income and the tax con-
sequences to the donor.

If a partnership or a sole propri-
etorship has debt, the charitable
contribution is treated as part con-
tribution and part sale.35 The
charitable deduction is the excess
of the fair market value of the prop-
erty over the debt to which it is
subject. The sale portion is deter-
mined by the amount of debt on
the property. The seller/contributor
is deemed to have realized an
amount equal to any debt assumed
by the donee or subject to which
the donee takes the property. In
addition, the seller’s basis must be
allocated between the sale and the
contribution as per the amount of
debt relieved versus the total value
of the contribution.36

Most charities will evaluate
whether they wish to accept a gift
of business interests based upon,
among other things, the ultimate
financial liability of the charity (a
general partnership interest will
subject the charity to the debts and
expenses of the business), the
amount of management attention
required, the restriction on a sub-
sequent sale or transfer and the
amount or likelihood of additional
capital contributions that will be
demanded from the charity.

Property Transfers
to Avoid
Transfers to charity that should gen-
erally be avoided include lifetime
transfers of IRAs and qualified plan
dollars (but see the exception be-

low), property that has an existing
sales contract and savings bonds.

Lifetime Transfers of IRAs

Income taxation of distributions
from qualified retirement plans is
governed by Code Sec. 402(a).
This section provides that “except
as otherwise provided in §402,
any amount actually distributed to
any distributee by an employees’
trust described in section 401(a)
which is exempt from tax under
section 501(a) shall be taxable to
the distributee, in the taxable year
of the distributee in which distrib-
uted, under section 72.” Code Sec.
72 is complicated, but generally
all distributions from a qualified
retirement plan are includible in
the distributee’s gross income as
ordinary income unless an excep-
tion applies.

A donor who contributes any
qualified retirement asset will be
subject to income taxes on the
entire amount and possibly pen-
alty taxes.37 Thus, qualified
retirement assets are particularly
undesirable for lifetime transfers.38

Exception for Lifetime Transfer
of a Lump-Sum Distribution
from Pension Plan to a CRT

One exception found in Code Sec.
402 is for a lump-sum distribu-
tions, paid out in kind with the
employing corporation’s securi-
ties. Typically, such lump-sum
distributions are excluded from
the gross income of a taxpayer in
the amount of the entire “net un-
realized appreciation.” The “net
unrealized appreciation” is the
difference between the cost basis
and the fair market value of the
stock on the distribution date. 39

In LTR 200215032,40 a taxpayer
proposed to take a qualifying
lump-sum distribution consisting
of securities of his employing cor-

Creating Opportunities for Clients to Leave Social Capital



Estate Planning/February–March 2003

51

poration. He proposed that a por-
tion of the stock would be rolled
over to an IRA, another portion
sold and the balance contributed
to a trust qualifying under Code
Sec. 664. The IRS approved the
plan and stated that the taxpayer
will not include the net unrealized
appreciation in his taxable income
for that year; he will not recognize
gain upon the contribution of the
appreciated stock to charity (a
CRUT); and that the amount of the
gift tax charitable deduction will
be the fair market value of the
stock at the time of the transfer less
the present value of the taxpayer’s
retained unitrust interest.

Property with an
Existing Sale Contract

The IRS will not allow a donor to
avoid paying capital gains tax
where the transfer to a charity is
for this sole purpose rather than
with charitable intent. Where a
donor contributes property with a
sales contract already in place, the
IRS may assume that income tax
avoidance was the sole purpose.

In general, donors can avoid
gain on a sale of contributed prop-
erty only as long as the donee is
not obligated to enter into a trans-
action that benefits the donor41 or
as long as the gift occurs before
the sale becomes legally enforce-
able. The IRS and the Tax Court
analyze the property on the basis
of two doctrines: the assignment-
of-income doctrine and the
step-transaction doctrine.42

Under the assignment-of-in-
come doctrine, where there is
evidence that a taxpayer’s right to
proceeds from the disposition of
property has matured at the time
of a donation, the transfer is an
“anticipatory assignment of in-
come” for which the donor
realizes income from the sale pro-

ceeds regardless of the purported
transfer of the property.43 On the
other hand, if there is merely an-
ticipation or expectation (rather
than a certainty) of income, there
is no assignment of income.44

The second test to determine
charitable intent or lack thereof is
through the step-transaction
doctrine. Like the assignment-of-in-
come doctrine, the step-transaction
doctrine focuses on the reality and
substance of events to determine
the incidence of taxation, rather
than formalities and remote hypo-
thetical possibilities.45 There are
several tests that are used in apply-
ing the step-transaction doctrine: the
binding commitment test, the end-
result test and the interdependence
test. Under the binding commitment
test—the narrowest test—the trans-
actions are compressed if, when the
first step is taken, there was a bind-
ing commitment to enter into the
later step.46 Under the end-result
test—the broadest tests—the step-
transaction doctrine will apply if a
series of steps are prearranged parts
of one transaction which are in-
tended to reach an ultimate result.47

The interdependence test exam-
ines whether a series of formally
separate steps were, in substance,
so integrated, interdependent and
focused on one result, they should
be treated as one transaction.

In applying the binding commit-
ment test or interdependence test,
the IRS looks to whether there was
a prearranged plan by which a tax-
payer used the donee merely to
avoid recognizing long-term gain.48

Thus, “charitable gifts” of prop-
erty subject to an existing sales
contract should be generally
avoided and if done, carefully
undertaken. At the very least, the
contract should give the trans-
feree the ability to alter or revoke
the contract.49

Savings Bonds
Series EE savings bonds (formerly
Series E) are the most common va-
riety of savings bonds. They are
usually issued at a discount price
of half of the bond’s stated matu-
rity value (e.g., a savings bond with
a stated maturity value of $100
usually is purchased at a discount
price of $50). Each bond grows in
value because of the accumulated
interest. It can be redeemed at the
maturity date for the stated value,
but often the owner continues to
hold the bonds and interest con-
tinues to accumulate. Series EE
bonds accumulate interest for up
to 30 years after the issue date (40
years for Series E bonds issued be-
fore November 1965).50

Unless the owner filed a Code Sec.
454(a) election to recognize taxable
income as the interest accrues
(something rarely done), the owner
of the bond is usually not taxed un-
til he or she redeems the bond. The
amount of interest income that the
owner must eventually report is the
difference between the bond’s re-
demption amount and the original
purchase price.51

Series HH savings bonds (for-
merly Series H) are issued at their
face amount (minimum $500 per
bond) and pay interest twice
each year.

Series EE and Series HH savings
bonds are not particularly attrac-
tive sources of charitable gifts while
the owner is alive. Any attempt to
transfer ownership of the bonds
will usually trigger all of the un-
taxed interest income that had
accumulated. A living donor is gen-
erally better off making charitable
contributions of appreciated stock
or real estate since he or she can
usually deduct the entire value of
the gift without recognizing any
long-term capital gain from the
property’s appreciation in value.52



52

New Ideas for
Income-Generating
Transfers
Although transfers to a charity or
a charitable giving vehicle, such
as a remainder or lead trust,
should be motivated primarily by
charitable intent, many clients will
want to structure the gift so that
they or some one else receives
income in return. There are many

opportunities ranging from
transfering real estate in exchange
for an annuity, structuring an an-
nuity (through a charitable gift
annuity or a trust) to provide pro-
tection for a disabled individual
or making a testamentary devise
of an IRA in exchange for a gift
annuity for another individual.

Retained Life Estate
with Remainder Interest
to Charity in Exchange
for a Charitable Gift Annuity

Some clients who are “house rich,
income poor” would like to con-
vert equity in their personal
residences to an income stream
without giving up their homes.53

The first step is finding an organi-
zation that participates in such
plans. This may be difficult be-
cause the plan requires the
charitable organization to ad-
vance annuity payments from
sources other than the contributed
property and the parties must de-

termine who is to be responsible
for maintaining the premises, in-
suring the property against loss
and liability and repairing the pre-
mises in the event of damage.

Once a participating organiza-
tion is located, the parties prepare
a life estate agreement. Generally,
a life estate agreement is an ar-
rangement in which a property
owner retains the right to occupy
and enjoy the beneficial rights of
ownership in his personal resi-

dence for the
balance of his
lifetime (or the
lifetime of he
and another,
such as a spouse)
and transfers the
remaining inter-
est to a charitable
organiza t ion .
When the life

tenant(s) dies, the organization
takes possession of the property.
The donor receives a current in-
come tax deduction for the present
value of the remainder interest
based upon the number of life ten-
ants, their ages, the appraised fair
market value of the property, as-
sumptions regarding depreciation
and current interest rates.

To generate an income stream,
the donor exchanges the remain-
der interest for a charitable gift
annuity. There are two primary tax
considerations in this transaction:
capital gain and the charitable in-
come tax deduction. Ordinarily,
when a donor transfers a remain-
der interest in a residence to a
charity in exchange for life annu-
ity payments, the transaction is
considered a “bargain sale” requir-
ing recognition of capital gain.
However, the sale of a remainder
interest is included in the
$250,000 exclusion from capital
gains attributable to sales of a per-

sonal residence.54 If the donor
qualifies, capital gain up to
$250,000 will be offset by the ex-
clusion and no tax will be due. In
addition to receiving life annuity
payments, the donor also receives
a current income tax charitable
deduction because a charitable
gift annuity contains a charitable
gift component.

Installment Bargain Sales

Installment bargain sales are an
alternative to charitable trusts or gift
annuities. Installment bargain sales
are a combination of traditional
bargain sale arrangements and an
installment payment schedule.
They are, from a technical stand-
point, the purchase by the charity
of an asset for less than its fair mar-
ket value, with payments made
over a period of time.55

Installment bargain sales can be
structured to provide a regular
stream of income as a charitable
trust would with a portion of the
payment taxed at capital gains rates
rather than ordinary income rates.
The donor receives a charitable de-
duction of approximately the same
amount as a gift to a trust and avoids
part of the capital gains tax. The in-
come to the donor may result in less
tax than would be the case with a
traditional charitable trust.56

As long as the sale is to a public
charity, thus no prohibition against
self-dealing, a donor may live on
a piece of property for a period of
time after the transaction is com-
plete as long as a fair market rent
is assessed.

Installment bargain sales can
be put together much as any
sales transaction, using a wide
variety of terms.57 Taxpayers must
be aware that if a sale of prop-
erty, exclusive of a bargain to
charity, would not qualify for in-
stallment sale reporting, neither
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Because there is no “typical” American
philanthropist, a charitable giving plan
must take into consideration the unique

personalities, dreams, desires, families and
assets of each individual.
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will a bargain installment sale of
such property to charity. Further-
more, if the sales contract does
not carry a sufficient amount of
interest, as described in Code
Sec. 483, a portion of the sales
price may be recharacterized as
unstated interest thereby reduc-
ing both the amount of the
charitable contribution deduc-
tion and the amount of gain that
may otherwise qualify for report-
ing as long-term capital gain.58

CRT with Annuity Payment
to Another Trust for the Life
of a Disabled Individual

The IRS has ruled that a charitable
remainder unitrust may pay the
unitrust amounts to a second trust
for the life of a disabled indi-
vidual.59 Code Sec. 664(d)(2)(A)
requires that the unitrust amount
be a fixed percentage (not less
than five percent and not more
than 50 percent) of the net fair
market value of the trust assets,
valued annually. It is to be paid
to one or more persons (at least
one of which is not an organiza-
tion described in Code Sec.
170(c) and, in the case of indi-
viduals, only to an individual
who is living at the time of the
creation of the trust) for a term
of years (not in excess of 20
years) or for the life or lives of
the individual or individuals.

Reg. §1.664-3(a)(5)(i) provides
that the period for which the
unitrust amount is payable be-
gins with the first year of the
charitable remainder trust and
continues either for the life or
lives of a named individual or
individuals or for a term of years
not to exceed 20 years and that
only an individual or an organi-
zation described in Code Sec.
170(c) may receive an amount
for the life of an individual.

Under this regulation, gener-
ally, a charitable remainder
unitrust would only be able to
pay unitrust amounts to a sec-
ond trust for a term of 20 years
or less. The IRS has, however,
approved payment of  such
amounts to a second trust for
the life of an individual when
the sole function of the second
trust is to receive and adminis-
ter unitrust amounts for the
benefit of an individual who is
unable to manage his own fi-
nancial affairs by reason of a
medically determinable mental
or physical impairment.60

Charitable Gift Annuity
in Exchange for Testamentary
Bequest of an IRA

The IRS recently ruled that a
charity could accept IRA pro-
ceeds at a participant’s death in
exchange for an annuity payable
to another person. This ruling
allows a donor to provide for
another and relieves the charity
of the worry that it will recog-
nize unrelated business taxable
income as a result of its receipt
of the proceeds from the IRA on
the individual’s death in ex-
change for the annuity payable
to another person or that the
charity’s tax-exempt status will
be adversely affected.61

To accomplish this result, an IRA
participant enters into a gift annu-
ity agreement with a charity
agreeing to make a testamentary
gift of his IRA to be deposited in
the charity’s general fund. In con-
sideration of the testamentary gift,
the charity will pay to another in-
dividual, if surviving, an annuity
based upon the amount in the IRA
at the participant’s death, the
recipient’s age at that time and the
gift annuity rates in effect at the
participant’s death.

The value of the IRA at the
participant’s death will be in-
cluded in his gross estate, and an
estate tax charitable deduction
will be allowed equal to the value
of the IRA on the date of death less
the present value, determined as
of the date of death, of the annu-
ity payable to the third party. The
proceeds distributed to the char-
ity from the IRA will be income in
respect of a decedent to the char-
ity when distributed and will not
be income in respect of a dece-
dent to the individual’s estate.62

The annuity must qualify as a
charitable gift annuity under Code
Sec. 514(c)(5). In order to qualify
as a charitable gift annuity, the
annuity must have a value that is
less than 90 percent of the value
of the property received in ex-
change by the charity, the annuity
must be payable over the life of
the annuitant, the annuity contract
must not guarantee a minimum
amount of payments or specify a
maximum amount of payments
and does not provide for an ad-
justment which references the
amount of income generated by
the transferred property. Addition-
ally, if the proposed recipient
predeceases the participant, the
IRA proceeds will be transferred
to the charity without any obliga-
tion on the charity’s part. The
annuity is irrevocable and nonas-
signable, cannot be commuted
and is to be paid from the charity’s
general fund.

The IRS did not rule upon the
characterization of the payment
to the annuitant despite the
taxpayer’s request (the taxpayer
asked the IRS to rule that for pur-
poses of determining the
character of the annuity pay-
ments received by the annuitant,
the annuitant’s “investment in
the contract” is equal to the IRA
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proceeds transferred to the char-
ity in exchange for the annuity
less the estate tax charitable con-
tribution deduction.63

Deferred Gift Annuities

A donor who wishes to supple-
ment his or her retirement income
or provide for delayed gratifica-
tion of an inheritance might
choose an annuity that begins
some time in the future. In LTR
9743054,64 the IRS approved a
deferred annuity in which the
donor does not have to choose
the starting date for payments in
advance. Depending upon the
circumstances, the decision can
be made later.

Example. On July 1, 1999,
David Gould, whose birth
date is March 23, 1949, con-
tributes $25,000 for a
flexible deferred gift annuity.
The gift annuity agreement
allows him to start his quar-
terly payments on March 31
of any year not earlier than
2010 or later than 2020. The
amount of payments is based
on the year in which pay-
ments begin.

The IRS ruled that such a con-
tract meets the definition of a
gift annuity as described in
Code Sec. 501(m)(5), that issu-
ance of gift annuities of this type
will not result in income from
an unrelated trade or business
as defined in Code Secs. 511–
513, and that the investment of
annuity funds will not be unre-
lated debt-financed income
under Code Sec. 514.65

One question raised is whether
the right to receive payments as
of a certain date results in con-
structive receipt of income as of
that date. In the opinion of sev-

eral commentators—including
Frank Minton,66 in his article
Twelve Uncommon Things You
Can Do With a Gift Annuity—it
does not.67

Multiple Life NIMCRUT

Pursuant to Rev. Proc. 2001-3,68

the IRS had ceased ruling on
whether a proposed charitable re-
mainder trust for multiple lives
qualified under Code Sec. 664
therefore entitling a donor to a
charitable tax deduction. Al-
though the IRS declined to express
an opinion on whether a trust
qualified under Code Sec. 664, in
LTR 200150019, it approved a
five-life NIMCRUT and at the re-
quest of the taxpayer provided the
deduction factor.69

Converting a Remainder Interest
in a Charitable Remainder Trust
to a Gift Annuity

Charitable remainder trusts have
been utilized for many years.
Thus, many donors are now
older and are locked into distri-
bution payouts (such as a
five-percent unitrust amount)
that are much lower than the re-
turn that could be achieved from
a charitable gift annuity.

In this situation or where a do-
nor/beneficiary of a charitable
remainder trust is unhappy with
decreasing distributions or
where the administrative costs of
continuing a charitable remain-
der trust are not justified by the
amount of the remaining trust as-
sets, the donor/beneficiary could
transfer the income interest in
the remainder trust to the chari-
table organization in exchange
for a gift annuity.70 Effective Janu-
ary 2003, the recommended gift
annuity rate for a two-life joint
and survivor annuity for a
couple, one age 72 and the other

age 78 to 80 is 6.5 percent.71 This
may be substantially higher than
the return currently generated by
the trust.

Nontraditional
Ways of Giving

Donation of Vehicles

Donors may choose to make a
donation of a motor vehicle or
boat.72 Many charities, including
the American Cancer Society, will
accept donations of a car, truck,
newer RV or boat. The IRS has
ruled that a transfer of a car to a
dealership that administers a
charity’s car donation program is
a valid transfer if the parties have
established a valid agency rela-
tionship under state law.73 In this
same ruling, the IRS also con-
cluded that the donor may use an
established used car pricing guide
to determine the fair market value
of a donated car.74 The charity typi-
cally requires that vehicles have
keys and at least be in fair condi-
tion. Tax information is provided
after the vehicle is picked up by
the charity’s representative.

Due to the popularity of car do-
nation programs, the IRS and state
charity officials issued a consumer
alert to help taxpayers avoid po-
tential pitfalls when donating
automobiles to charities. The Na-
tional Association of State Charity
Officials (NASCO) urges potential
donors to do the following prior
to donating a vehicle:
■ Ensure that the organization is

qualified. A donation is only
deductible if the organization
is qualified. To check that an
organization is qualified,
search IRS Publication 78 at
a p p s . i r s . g o v / s e a r c h /
eosearch.html or call the IRS
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Tax Exempt/Government Enti-
ties Customer Service at (877)
829-5500. Note, however,
that churches, synagogues,
temples, mosques and govern-
ments are not required to
apply for this exemption in
order to be qualified.

■ Determine how the dona-
tion will benefit the charity’s
beneficiaries. If the donor
wants to ensure that a con-
tribution will be used for an
intended charitable pur-
pose, he or she should check
to see if the vehicle will be
given to the needy directly
or resold with the cash be-
ing used for the charity’s
direct beneficiaries.

■ Determine the “fair market
value” of the vehicle.

■ Determine record-keeping
requirements. For vehicle
donations, taxpayers must
document the car donation
and its fair market value.
Record-keeping require-
ments vary depending on the
amount of the contribution
and the total amount of the
charitable deduction (consult
IRS Publication 526 for de-
tails of the types of receipts
taxpayers must obtain and
the forms to file).

E-Giving

Many online donor services are
designed to facilitate donations
to charity and to educate donors.
According to NetAction Notes,
a listserv designed to promote ef-
fective grassroots organizing on
the Internet, “online fundraising”
or “e-philanthropy” can come in
three varieties.75

The first category, “charity por-
tals,” is portal sites that list
nonprofits and encourage dona-

tions to those organizations
listed. These sites may list a non-
profit on their site for no charge
or they may charge a small fee.
Most often, they obtain revenue
through the sale of advertising
space. A second category is
“payment service providers.”
Such companies are set for
nonprofits to conduct secure
credit card transactions. Once a
user decides to make a donation,
he or she is taken to the “pay-
ment service provider’s” site
where the transaction takes
place. Usually, the provider es-
tablishes a fee structure with
participating nonprofits based on
contributions received. The third
category, “e-commerce commis-
sion portals,” is e-commerce
sites that donate a portion of
their sales to a nonprofit of the
customer’s choice.76

Charity Shopping Sites

Through these sites, an indi-
vidual can purchase items and
the site will give a small per-
centage of the purchase price to
charity—one the site has spon-
sored or one the purchaser chooses,
depending upon the set up of the
particular site. A list of charity shop-
ping sites may be found at
www.baltimoregivingproject.org.
Reviews of many of these Web sites
and others can be found online at
the FORBES magazine Web site.77

Charity Affinity Credit Cards

Many banks and credit card com-
panies are working out
agreements with charities to of-
fer an affinity credit card bearing
the charity’s name and logo. The
cards are just like other credit
cards, but the specified charity
gets a financial benefit. However,
all affinity credit cards are not

created equal. Check carefully
because the benefits to the char-
ity as well as the terms of the
credit agreement vary.

The specific terms of the credit
card offer must be examined as
any other credit card would be—
the amount of the interest rate/
finance charges, the amount of
the annual fee, if any, the amount
of late fees and over-the-limit
fees, if any, and the length of the
grace period, or amount of time
after which finance charges be-
gin to accrue on any unpaid
balance, should be considered.

Additionally, the promotional
literature should state exactly
how the charity benefits. For ex-
ample, one affinity card offer
declared that a specified na-
tional charity would receive half
of one percent of all transac-
tions made with the card (that
works out to five cents for ev-
ery $10 worth of purchases). If
the financial benefit for the
charity is not spelled out, the
applicant should ask.

Contributions made by a bank
and/or credit card company
through the use of an affinity credit
card are not deductible to the con-
sumer as a charitable donation for
federal income tax purposes.

Conclusion
Because there is no “typical”
American philanthropist, a chari-
table giving plan must take into
consideration the unique person-
alities, dreams, desires, families
and assets of each individual. There
is no one-size-fits-all plan, but I
hope that the ideas put forth in this
article point the readers toward a
plan that may fit their clients as well
as the needs of nonprofit organi-
zations in our communities.
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ENDNOTES

refunds from their premiums to the Ameri-
can Bar Endowment, the IRS noted that in
the present case, the donation of rebates
was voluntary. (2) The charitable contri-
bution is deductible in the year the com-
pany transmits the rebate to charity. The
regulations provide that a charitable con-
tribution paid to an agent of a charitable

organization is deductible when paid to
the agent. However, in this case, the com-
pany is not acting as the charity’s agent
but, rather, the customer’s; therefore, de-
livery does not occur until the rebate is
actually transferred to charity. (3) The re-
bate is not includible in the customer’s
income. Citing Rev. Rul. 76-96, 1976-1 CB

23 and Rev. Rul. 84-41, 1984-1 CB 130,
the IRS stated a rebate “is a reduction in
the purchase price of the item; it is not an
accession to wealth and is not includible
in the buyer’s gross income.”
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w w w . f o r b e s . c o m / b o w / b 2 c /
category.jhtml?id=74.
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